
0DUFK���������

7KH�+RQRUDEOH�'LFN�'XUELQ
8QLWHG�6WDWHV�6HQDWH
����+DUW�6HQDWH�%XLOGLQJ
:DVKLQJWRQ��'&������

'HDU�6HQDWRU�'XUELQ�

$PHULFDQ�2YHUVLJKW�LV�D�VHFWLRQ�����F�����QRQSDUWLVDQ�RUJDQL]DWLRQ�WKDW�VSHFLDOL]HV�LQ�XVLQJ�)UHHGRP�RI
,QIRUPDWLRQ�$FW��)2,$��UHTXHVWV�WR�SURPRWH�JRYHUQPHQW�WUDQVSDUHQF\�DQG�WR�KROG�JRYHUQPHQW�RIILFLDOV
DFFRXQWDEOH��,Q�RXU�H[SHULHQFH²ZRUNLQJ�ZLWK�DJHQFLHV�DFURVV�WKH�IHGHUDO�JRYHUQPHQW�RYHU�WZR
DGPLQLVWUDWLRQV²WKHUH�DUH�PXOWLSOH��FRPPRQ�DJHQF\�SUDFWLFHV�DQG�OHJLVODWLYH�EDUULHUV�WKDW�LPSDLU
)2,$¶V�DELOLW\�WR�VHUYH�LWV�FHQWUDO�SXUSRVH�RI�PDNLQJ�JRYHUQPHQW�UHFRUGV�SURPSWO\�DYDLODEOH�WR�WKH
SXEOLF��:H�DOVR�IUHTXHQWO\�ZRUN�ZLWK�UHTXHVWHUV�DFURVV�WKH�FRXQWU\��LQFOXGLQJ�DGYRFDF\�RUJDQL]DWLRQV�
MRXUQDOLVWV��DQG�LQGLYLGXDOV��ZKR�HQFRXQWHU�LPSHGLPHQWV�WR�WKH�WLPHO\�GLVFORVXUH�RI�UHFRUGV�DV�UHTXLUHG
E\�ODZ�XQGHU�)2,$��5HIRUP�RI�D�IHZ�DVSHFWV�RI�)2,$�ZLOO�SUHYHQW�DJHQFLHV�IURP�GHOD\LQJ�DQG
RWKHUZLVH�REVWUXFWLQJ�DFFHVV�WR�SXEOLF�UHFRUGV��ZKLOH�VWLOO�SURWHFWLQJ�LPSRUWDQW�JRYHUQPHQWDO�LQWHUHVWV�

7KH�)UHHGRP�RI�,QIRUPDWLRQ�$FW�ZDV�HQDFWHG�LQ������WR�SURYLGH�WKH�$PHULFDQ�SXEOLF�DFFHVV�WR�IHGHUDO
DJHQF\�UHFRUGV��WKHUHE\�DIIRUGLQJ�$PHULFDQV�D�ZLQGRZ�LQWR�WKH�JRYHUQPHQW�VR�WKDW�WKH\�PLJKW�EHWWHU
XQGHUVWDQG�KRZ�DQG�IRU�ZKRP�LW�ZRUNV�� ,Q�WKH�GHFDGHV VLQFH�)2,$�ZDV�HQDFWHG��LW�KDV�RSHQHG�XS
FRXQWOHVV�UHFRUGV�WR�YLWDO�SXEOLF�VFUXWLQ\��SURYLGLQJ�FLWL]HQV��MRXUQDOLVWV��DQG�RWKHUV�WKH�DELOLW\�WR�VKLQH�D
PXFK�QHHGHG�OLJKW�RQ�WKH�LQQHU�ZRUNLQJV�RI�WKH�IHGHUDO�JRYHUQPHQW��7KH�VWDWXWH�HPERGLHV�WKH
IXQGDPHQWDO�SULQFLSOH�WKDW�WKH�JRYHUQPHQW�ZRUNV�IRU�WKH�SHRSOH�DQG�LV�D�FULWLFDO�FRPSRQHQW�RI�RXU
GHPRFUDF\�

8QIRUWXQDWHO\��)2,$¶V�HIILFDF\�DV�D�WRRO�IRU�WUDQVSDUHQF\�KDV�ZDQHG�FRQVLGHUDEO\�LQ�WKH�\HDUV�VLQFH�LWV
SDVVDJH��8QGHU�UHVRXUFHG�)2,$�SURFHVVLQJ�XQLWV��H[FHVVLYH�GHOD\V��OLEHUDO�XVH�RI�H[HPSWLRQV�DQG
UHGDFWLRQV��XQFOHDU�JXLGDQFH��DQG�OLPLWHG�UHVSRQVLYHQHVV�E\�FHUWDLQ�IHGHUDO�DJHQFLHV�KDYH�FROOHFWLYHO\
XQGHUPLQHG�)2,$¶V�SURPLVH�RI�WKH�WLPHO\�DFFHVV�WR�JRYHUQPHQW�UHFRUGV�QHFHVVDU\�WR�HQVXUH�DQ�LQIRUPHG
FLWL]HQU\��7KH�)2,$�,PSURYHPHQW�$FW�RI������DGGUHVVHG�VHYHUDO�RI�WKHVH�FKDOOHQJHV��LQFOXGLQJ�E\
HVWDEOLVKLQJ�D�SUHVXPSWLRQ�RI�GLVFORVXUH�� 6L[�\HDUV DIWHU�WKH�ODZ¶V�SDVVDJH��KRZHYHU��WKH�QHHG�IRU
DGGLWLRQDO�UHIRUP�UHPDLQV�FOHDU�

$V�&RQJUHVV�UH�H[DPLQHV�)2,$�DQG�FRQVLGHUV�DPHQGLQJ�WKH�ODZ�WR�HQVXUH�WKDW�WKH�$PHULFDQ�SHRSOH�DUH
DEOH�WR�JDLQ�DFFHVV�WR�WKH�UHFRUGV�WR�ZKLFK�WKH\�DUH�HQWLWOHG��ZH�RIIHU�RXU�H[SHULHQFH�DQG�H[SHUWLVH�LQ
IXUWKHULQJ�WKH�JRDOV�RI�WKH�DFW�

� 6�������)2,$�,PSURYHPHQW�$FW�RI����������WK�&RQJUHVV�������������
� )UHHGRP�RI�,QIRUPDWLRQ�$FW��)2,$�����8�6�&��������

�



)URP�RXU�H[SHULHQFH�UHTXHVWLQJ�UHFRUGV�XQGHU�)2,$��$PHULFDQ�2YHUVLJKW�KDV�LGHQWLILHG�PXOWLSOH�DUHDV
ZKHUH�&RQJUHVV�FRXOG�FRQVLGHU�DFWLQJ�WR�HQVXUH�FRPSOHWH�DQG�WLPHO\�DFFHVV�WR�DJHQF\�UHFRUGV�DQG�WKXV
LQFUHDVHG�WUDQVSDUHQF\�UHJDUGLQJ�JRYHUQPHQW�RSHUDWLRQV�

�� 5HTXLUH�DGHTXDWH�UHVRXUFHV�IRU�UHVSRQGLQJ�WR�)2,$�UHTXHVWV�
0DQ\�RI�WKH�SUREOHPV�ZLWK�PRGHUQ�)2,$�EDFNORJV�DUH�D�TXHVWLRQ�RI�VXSSO\�DQG�GHPDQG��7KHUH
DUH�WRR�PDQ\�UHTXHVWV�IRU�DJHQFLHV�WR�VDWLVI\�ZLWK�WRR�IHZ�UHVRXUFHV��$FURVV�WKH�IHGHUDO
JRYHUQPHQW��DJHQF\�UHVSRQVHV�WR�)2,$�UHTXHVWV�DUH�URXWLQHO\�GHOD\HG�EHFDXVH�DJHQFLHV�DUH
QHJOHFWLQJ�WR�DOORFDWH�VXIILFLHQW�DJHQF\�UHVRXUFHV�WR�)2,$�SURFHVVLQJ�WR�PHHW�H[LVWLQJ�RU
SUHGLFWDEOH�)2,$�GHPDQG��7KLV�V\VWHPLF�QHJOHFW�KDV�UHVXOWHG�LQ�JURZLQJ�EDFNORJV�DQG
LQFUHDVLQJO\�GHOD\HG�UHVSRQVHV�WR�)2,$�UHTXHVWV��'HOD\V�SUHYHQW�WLPHO\�GLVFORVXUH�RI�UHFRUGV
UHJDUGLQJ�DJHQF\�RSHUDWLRQV�DQG�WKHUHE\�IUXVWUDWH�)2,$¶V�SXUSRVH�RI�SURYLGLQJ�DFFRXQWDELOLW\�IRU
JRYHUQPHQW�DFWLRQV�DQG�IDFLOLWDWLQJ�GHPRFUDWLF�SDUWLFLSDWLRQ�E\�HQVXULQJ�DQ�LQIRUPHG�FLWL]HQU\�

7KH�VWDWXWH�UHTXLUHV�WKDW�DJHQFLHV�UHVSRQG�WR�UHTXHVWV�ZLWKLQ����ZRUNLQJ�GD\V��EXW�LQ�SUDFWLFH��WKH
GHDGOLQH�LV�PHDQLQJOHVV�� $JHQFLHV�UDUHO\�FRPH�FORVH WR�PHHWLQJ�WKH�VWDWXWRULO\�PDQGDWHG
GHDGOLQH��DQG�PDQ\�GR�QRW�SURGXFH�WKH�UHTXHVWHG�GRFXPHQWV�IRU�\HDUV²RIWHQ�RQO\�DIWHU�EHLQJ
VXHG�WR�FRPSO\²SUHYHQWLQJ�WKH�$PHULFDQ�SHRSOH�IURP�JHWWLQJ�LQIRUPDWLRQ�DERXW�PDWWHUV�RI
SXEOLF�FRQFHUQ�LQ�D�WLPHO\�PDQQHU�

$JHQF\�EXGJHWV�UHIOHFW�WKHLU�SULRULWLHV��)2,$�KDV�QRW�EHHQ�RQH�RI�WKHP��$FFRUGLQJO\��&RQJUHVV
PD\�ZLVK�WR�FRQVLGHU�UHTXLULQJ�DJHQFLHV�WR�VXEVWDQWLDOO\�LQFUHDVH�WKH�SRUWLRQ�RI�WKHLU�EXGJHWV
DOORFDWHG�WR�SURFHVVLQJ�)2,$�UHTXHVWV�ZKHQHYHU�WKH\�SURFHVV�IHZHU�UHTXHVWV�LQ�D�ILVFDO�\HDU�WKDQ
WKH\�UHFHLYHG��,I�DQ�DGHTXDWH�SURSRUWLRQ�RI�DJHQF\�VSHQGLQJ��RU�DJHQFLHV¶�IXOO�WLPH�HTXLYDOHQW
HPSOR\HHV��DUH�QRW�FRPPLWWHG�WR�PHHWLQJ�WKHLU�REOLJDWLRQ�WR�SURYLGH�WLPHO\�DFFHVV�WR�UHFRUGV
XQGHU�)2,$��EXGJHWDU\�FRQVHTXHQFHV�PD\�LPSURYH�FRPSOLDQFH�

&RQJUHVV�PD\�ZLVK�WR�FRQVLGHU�LQFOXGLQJ�PDQGDWRU\�VSHQGLQJ�WULJJHUV�ZKHQ�DQ�DJHQF\¶V�EDFNORJ
RI�XQSURFHVVHG�UHTXHVWV�H[FHHGV�WKH�QXPEHU�RI�UHTXHVWV�LW�UHFHLYHV�LQ�D�W\SLFDO�ILVFDO�\HDU�
EHFDXVH�VXFK�D�VLWXDWLRQ�LQGLFDWHV�V\VWHPDWLF�SURFHVVLQJ�GHOD\V�WKDW�ZRXOG�SUHYHQW�WKH�DJHQF\
IURP�UHOHDVLQJ�GRFXPHQWV�LQ�D�UHDVRQDEO\�WLPHO\�PDQQHU�

�� 3UHYHQW�LQGHILQLWH�GHOD\V�FDXVHG�E\�VR�FDOOHG�³FRQVXOWV�´
$JHQF\�)2,$�UHJXODWLRQV�RIWHQ�SURYLGH�WKDW�EHIRUH�SURGXFLQJ�UHFRUGV�LQ�UHVSRQVH�WR�D�UHTXHVW�
DQ�DJHQF\�RU�FRPSRQHQW�ZLOO�³FRQVXOW´�ZLWK�RWKHU�FRPSRQHQWV�RU�DJHQFLHV�WKDW�PD\�KDYH
HTXLWLHV�LQ�WKH�GRFXPHQWV�

� )UHHGRP�RI�,QIRUPDWLRQ�$FW��)2,$�����8�6�&��������D�����$��L�� ³(DFK�DJHQF\��XSRQ�DQ\�UHTXHVW�IRU�UHFRUGV�PDGH
XQGHU�SDUDJUDSK�����������RU�����RI�WKLV�VXEVHFWLRQ��VKDOO�>�����@�GHWHUPLQH�ZLWKLQ����GD\V��H[FHSWLQJ�6DWXUGD\V��6XQGD\V�
DQG�OHJDO�SXEOLF�KROLGD\V��DIWHU�WKH�UHFHLSW�RI�DQ\�VXFK�UHTXHVW�ZKHWKHU�WR�FRPSO\�ZLWK�VXFK�UHTXHVW�DQG�VKDOO
LPPHGLDWHO\�QRWLI\�WKH�SHUVRQ>�@´

�



7KHUH�LV�QR�VWDWXWRU\�WLPH�OLPLW�IRU�WKH�OHQJWK�RI�WKHVH�FRQVXOWDWLRQV��OHDGLQJ�IUHTXHQWO\�WR
H[WHQGHG�GHOD\V�WKDW�RIWHQ�SXVK�WKH�SURGXFWLRQ�RI�UHFRUGV�SDVW�WKH�WLPHIUDPH�LQ�ZKLFK�WKH\�DUH
UHOHYDQW�DQG�UDLVLQJ�FRQFHUQV�WKDW�VXFK�GHOD\V�FRXOG�EH�XVHG�WR�VWUDWHJLFDOO\�FRQFHDO�VHQVLWLYH�EXW
QRQH[HPSW�UHFRUGV�

/LNHZLVH��WKH�SUDFWLFH�RI�UHIHUULQJ�)2,$�UHTXHVWV�RU�GRFXPHQWV�WR�RWKHU�DJHQFLHV�DIWHU�PRQWKV�RU
HYHQ�\HDUV�RI�SURFHVVLQJ�E\�WKH�RULJLQDO�DJHQF\�VHUYHV�DV�D�ORRSKROH�IRU�FRPSOLDQFH�WKDW�LV
GLIILFXOW�IRU�UHTXHVWHUV�WR�FRPEDW�LQ�FRXUW�RU�WKURXJK�GLUHFW�DGYRFDF\��:KHQ�DJHQFLHV�FDQ�SRLQW
ILQJHUV�DW�HDFK�RWKHU�WR�DYRLG�FRPSO\LQJ�ZLWK�)2,$�UHTXHVWV�LQ�D�WLPHO\�PDQQHU��DJHQFLHV�HVFDSH
DFFRXQWDELOLW\��,Q�OLJKW�RI�WKH�)2,$¶V�VWDWXWRU\�GHDGOLQHV��WKH�EODFN�KROH�RI�LQWHUDJHQF\
FRQVXOWDWLRQ²ZKLFK�LV�JHQHUDOO\�QRW�FRYHUHG�E\�WKRVH�GHDGOLQHV²LV�D�VLJQLILFDQW�VRXUFH�RI�GHOD\
WKDW�LV�VTXDUHO\�DW�RGGV�ZLWK�WKH�SXUSRVH�RI�)2,$�

%HFDXVH�VXFK�FRQVXOWDWLRQV�RFFXU�RQO\ DIWHU WKH�DJHQF\ WKDW�UHFHLYHG�WKH�UHTXHVW�KDV�GRQH�LWV
VHDUFK��KDV�LGHQWLILHG�WKH�UHFRUG�DV�UHVSRQVLYH��DQG�KDV�FRPSOHWHG�LWV�RZQ�SURFHVVLQJ��WKHUH�LV�QR
MXVWLILFDWLRQ�IRU�RWKHU�FRPSRQHQWV�RU�DJHQFLHV�WR�UHTXLUH�DQ�H[WHQGHG�SHULRG�RI�WLPH�WR�UHVSRQG�

&RQJUHVV�PD\�ZLVK�WR�FRQVLGHU�SURYLGLQJ�E\�VWDWXWH�WKDW�DQ\�DJHQF\�RU�FRPSRQHQW�WKDW�IDLOV�WR
UHVSRQG�WR�D�UHTXHVW�IRU�FRQVXOWDWLRQ�ZLWKLQ����ZRUNLQJ�GD\V�LV�SUHVXPHG�WR�FRQVHQW�WR�UHOHDVH�RI
WKH�UHFRUGV��&RQJUHVV�FRXOG�FRQVLGHU�JUDQWLQJ�DJHQF\�KHDGV�DXWKRULW\�WR�H[WHQG�WKDW�UHYLHZ
SHULRG�IRU�DQ�DGGLWLRQDO����FDOHQGDU�GD\V��XQGHU�DSSURSULDWH�FLUFXPVWDQFHV�DV�LGHQWLILHG�E\�WKH
VWDWXWHV�

�� ([SOLFLWO\�EURDGHQ�WKH�UHTXLUHPHQW�WKDW�UHTXHVWV�EH�³UHDVRQDEO\�GHVFULEHG´�WR�DOLJQ�ZLWK
WKH�OHJLVODWLYH�SXUSRVH�RI�)2,$�
$JHQFLHV�URXWLQHO\�DEXVH�WKH�UHTXLUHPHQW�XQGHU�)2,$�WKDW�UHTXHVWV�EH�³UHDVRQDEO\�GHVFULEHG�´�

6RPH�DJHQFLHV�PDUVKDO�WKLV�SURYLVLRQ�WR�UHMHFW�)2,$�UHTXHVWV�VHHNLQJ�UHDGLO\�LGHQWLILDEOH
UHFRUGV��VXFK�DV�HPDLOV�EHWZHHQ�WZR�LQGLYLGXDOV�RYHU�D�VSHFLILHG�GDWH�UDQJH��ZKHQ�WKH�UHTXHVWHG
UHFRUGV�DUH�QRW�IXUWKHU�OLPLWHG�WR�D�VSHFLILF�WRSLF�RU�E\�VSHFLILF�NH\�ZRUGV��1HLWKHU�WKH�)2,$
VWDWXWH��LWV�LPSOHPHQWLQJ�UHJXODWLRQV��QRU�FDVH�ODZ�UHTXLUH�UHTXHVWV�WR�EH�VR�OLPLWHG��,QVWHDG�
DJHQFLHV�DUH�REOLJDWHG�WR�SURFHVV�)2,$�UHTXHVWV�VR�ORQJ�DV�D�SURIHVVLRQDO�HPSOR\HH�RI�WKH
DJHQF\�FDQ�XQGHUVWDQG�ZKDW�UHFRUGV�DUH�VRXJKW�DQG�FDQ�ORFDWH�WKHP�ZLWK�D�UHDVRQDEOH�DPRXQW�RI
HIIRUW��7KLV�LV�WKH�FDVH�ZLWK�UHTXHVWV�IRU�HPDLO�WKDW�FDQ�EH�UHDGLO\�LGHQWLILHG�XVLQJ�EDVLF�VHDUFK
FULWHULD�LQ�DQ\�PRGHUQ�HPDLO�SURJUDP��:KHQ�DJHQFLHV�GHPDQG�VSHFLILFLW\�EH\RQG�ZKDW�WKH�ODZ
DFWXDOO\�UHTXLUHV��LW�IUXVWUDWHV�WUDQVSDUHQF\�DQG�YLRODWHV�)2,$�

$FFRUGLQJO\��&RQJUHVV�PD\�ZLVK�WR�FRQVLGHU�DPHQGLQJ�6HFWLRQ�����D�����WR�PDNH�H[SUHVV�WKDW�D
UHFRUG�LV�³UHDVRQDEO\�GHVFULEHG�´�ZKHQ�D�SURIHVVLRQDO�HPSOR\HH�RI�WKH�DJHQF\�FDQ�XQGHUVWDQG
ZKDW�UHFRUG�LV�VRXJKW�DQG�FDQ�ORFDWH�WKH�UHFRUG��DQG�VSHFLI\LQJ�H[SOLFLWO\�WKDW�IRU�D�UHTXHVW�WR�EH
³UHDVRQDEO\�GHVFULEHG�´�D�UHTXHVWHU�QHHG�QRW�OLPLW�WKHLU�UHTXHVW�WR�VSHFLILF�VXEMHFW�PDWWHUV��WRSLFV�
NH\�WHUPV��RU�VSHFLILF�FXVWRGLDQV�

� )UHHGRP�RI�,QIRUPDWLRQ�$FW��)2,$�����8�6�&��������D�����$��
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�� (QVXUH�V\VWHPDWLF�SUHVHUYDWLRQ�DQG�VHDUFKHV�RI�WH[W�PHVVDJHV�DQG�RWKHU�IOHHWLQJ
FRPPXQLFDWLRQV�V\VWHPV�
5HFHQW�\HDUV�KDYH�SURYLGHG�FOHDU�LQGLFDWLRQV�WKDW�DJHQF\�RIILFLDOV��LQFOXGLQJ�YHU\�VHQLRU
RIILFLDOV��DUH�XVLQJ�WH[W�PHVVDJHV�DQG�VLPLODU�FRPPXQLFDWLRQ�DSSOLFDWLRQV�DV�D�VXEVWLWXWH�IRU
HPDLO��,Q�UHVSRQVH�WR�)2,$�UHTXHVWV��$PHULFDQ�2YHUVLJKW�KDV�UHFHLYHG�HPDLOV�WKDW�UHIHUHQFH
UHODWHG�WH[W�PHVVDJHV²WH[W�PHVVDJHV�WKDW�ZHUH�QRW�SURGXFHG��,Q�RWKHU�FDVHV��DJHQFLHV�KDYH
UHOHDVHG�WH[W�PHVVDJHV�WKDW�VKRZ�WKH�W\SH�RI�IRUPDO�FRPPXQLFDWLRQ�WKDW�ZRXOG�EH�H[SHFWHG�RYHU
HPDLO��VRPHWLPHV�ZLWK�DWWDFKHG�GRFXPHQWV��6RPH�DJHQFLHV�KDYH�UHVSRQGHG�WKDW�WKH\�DUH�XQDEOH
WR�VHDUFK�WH[WV�EHFDXVH�WKH\�GR�QRW�KDYH�DFFHVV�WR�WKH�UHOHYDQW�GHYLFH�RU�EHFDXVH�WKH�UHOHYDQW
FXVWRGLDQV�KDYH�OHIW�WKH�DJHQF\��2WKHUV�KDYH�GLVFODLPHG�DQ\�REOLJDWLRQ�WR�VHDUFK�IRU�WKHVH
UHFRUGV�DOWRJHWKHU�

0RVW�DJHQFLHV�GR�QRW�KDYH�HIILFLHQW�RU�V\VWHPDWLF�PHWKRGV�RI�SUHVHUYLQJ�RU�VHDUFKLQJ�WKHVH
UHFRUGV��6RPH�RIILFLDOV�PD\�HYHQ�EH�FRPPXQLFDWLQJ�YLD�WKHVH�PHWKRGV�LQ�RUGHU�WR�DYRLG�FUHDWLQJ
UHFRUGV�UHDGLO\�LGHQWLILHG�LQ�UHVSRQVH�WR�)2,$�RU�FRQJUHVVLRQDO�UHTXHVWV��&RQJUHVV�PD\�ZLVK�WR
FRQVLGHU��DW�OHDVW�IRU�WKH�UHFRUGV�RI�VHQLRU�RIILFLDOV��UHTXLULQJ�DJHQFLHV�WR�FUHDWH�DQG�PDLQWDLQ
HOHFWURQLFDOO\�VHDUFKDEOH�V\VWHPV�IRU�XSORDGLQJ�RU�DXWRPDWLFDOO\�FDSWXULQJ�DQG�SUHVHUYLQJ�WH[W
PHVVDJHV�DQG�VLPLODU�UHFRUGV�RQ�DSSOLFDWLRQV�VXFK�DV�6LJQDO��6ODFN��:KDWV$SS��/\QF��RU�RWKHU
WH[W�RU�LQVWDQW�PHVVDJH�SODWIRUPV��VR�WKDW�WKHVH�IRUPV�RI�FRPPXQLFDWLRQ�FDQQRW�EH�XVHG�DV�D
ORRSKROH�WR�DYRLG�WUDQVSDUHQF\�

:H�EHOLHYH�LW�ZRXOG�EH�XVHIXO�IRU�DQ\�QHZ�LQIRUPDWLRQ�WHFKQRORJ\�LQ�WKLV�VSDFH�WR�RIIHU
VHDUFKDELOLW\�E\�GDWH�UDQJH��NH\�WHUP��DQG�VHQGHU�UHFLSLHQW��WR�DOORZ�IRU�UHFRUGV�RIILFHUV�WR
UHVSRQG�WR�)2,$�UHTXHVWV�HIIHFWLYHO\�DQG�HIILFLHQWO\�

�� 5HVWRUH�WKH�FRPSHWLWLYH�KDUP�VWDQGDUG�IRU�([HPSWLRQ���FRPPHUFLDO�LQIRUPDWLRQ�
)RU�PDQ\�GHFDGHV��IHGHUDO�FRXUWV�UHTXLUHG�WKDW�IRU�FRPPHUFLDO�LQIRUPDWLRQ�WR�EH�FRQVLGHUHG
³FRQILGHQWLDO´�DQG�VKLHOGHG�IURP�GLVFORVXUH�XQGHU�([HPSWLRQ����WKDW�GLVFORVXUH�PXVW�FDXVH
³VXEVWDQWLDO�FRPSHWLWLYH�KDUP�´�%XW�LQ�������WKH�6XSUHPH�&RXUW�VWUXFN�GRZQ�WKLV�GHFDGHV�ROG
VWDQGDUG��DQG�GLG�QRW�HUHFW�D�ILUP�UXOH�LQ�LWV�SODFH��$V�D�UHVXOW��VRPH�DJHQFLHV�TXLFNO\�EHJDQ�WR
UHGDFW�DQG�ZLWKKROG�VLJQLILFDQWO\�PRUH�LQIRUPDWLRQ�XQGHU�WKLV�H[HPSWLRQ��DQG�WKH�H[HPSWLRQ
PD\�QRZ�EH�VR�ZLGH�LW�FRXOG�LQFOXGH�OREE\LQJ�DQG�LQIOXHQFH�VHHNLQJ�FRPPXQLFDWLRQV�RI�SXEOLF
LPSRUW��UDWKHU�WKDQ�WKH�W\SH�RI�SURSULHWDU\��FRPPHUFLDO�DQG�ILQDQFLDO�LQIRUPDWLRQ�LW�ZDV�LQWHQGHG
WR�SURWHFW��&RQJUHVV�PD\�ZLVK�WR�FRQVLGHU�DPHQGLQJ�)2,$�WR�FOHDUO\�UHLQVWDWH�WKH�³VXEVWDQWLDO
FRPSHWLWLYH�KDUP´�VWDQGDUG�IRU�ZLWKKROGLQJ�LQIRUPDWLRQ�XQGHU�([HPSWLRQ����7KLV�UHIRUP�DOUHDG\
KDV�ELSDUWLVDQ�VXSSRUW�LQ�WKH�6HQDWH�

�� (QVXUH�UHVSRQVLYH�UHFRUGV�DUH�SUHVHUYHG�
$V�LW�FXUUHQWO\�VWDQGV��)2,$�LWVHOI�GRHV�QRW�FUHDWH�D�FOHDU��LQGHSHQGHQW�REOLJDWLRQ�IRU�DQ�DJHQF\
WR�SUHVHUYH�WKH�UHFRUGV�SRWHQWLDOO\�UHVSRQVLYH�WR�UHTXHVWV�LW�UHFHLYHV��7KH�)HGHUDO�5HFRUGV�$FW�LV
D�GLVWLQFW�VWDWXWRU\�VFKHPH�WKDW�UHTXLUHV�DJHQFLHV�WR�FUHDWH�SODQV�WR�SUHVHUYH�VSHFLILF�W\SHV�RI
UHFRUGV��EXW�QRW�DOO�DJHQF\�UHFRUGV�WKDW�PLJKW�EH�UHVSRQVLYH�WR�)2,$�UHTXHVWV�KDYH�WR�EH
SUHVHUYHG�XQGHU�WKH�)5$�
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$QG�LQ�SUDFWLFH��LW�LV�YHU\�GLIILFXOW�IRU�D�)2,$�UHTXHVWHU�WR�VXH�DQ�DJHQF\�WR�UHFWLI\�DQ�)5$
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     March 28, 2022 

 
The Honorable Chuck Grassley   
United States Senate 
135 Hart Senate Office Building 
Washington, D.C. 20510 
 
Dear Senator Grassley,  
 
American Oversight is a section 501(c)(3) nonpartisan organization that specializes in using Freedom of 
Information Act (FOIA) requests to promote government transparency and to hold government officials 
accountable. In our experience²working with agencies across the federal government over two 
administrations²there are multiple, common agency practices and legislative barriers that impair 
)2,$¶V�DELOLW\�WR�VHUYH�LWV�FHQWUDO�SXUSRVH�RI�PDNLQJ�JRYHUQPHQW�UHFRUGV�SURPSWO\�DYDLODEOH�WR�WKH�
public. We also frequently work with requesters across the country, including advocacy organizations, 
journalists, and individuals, who encounter impediments to the timely disclosure of records as required 
by law under FOIA. Reform of a few aspects of FOIA will prevent agencies from delaying and 
otherwise obstructing access to public records, while still protecting important governmental interests. 

 
The Freedom of Information Act was enacted in 1966 to provide the American public access to federal 
agency records, thereby affording Americans a window into the government so that they might better 
understand how and for whom it works.1 In the decades since FOIA was enacted, it has opened up 
countless records to vital public scrutiny, providing citizens, journalists, and others the ability to shine a 
much-needed light on the inner-workings of the federal government. The statute embodies the 
fundamental principle that the government works for the people and is a critical component of our 
democracy. 

 
8QIRUWXQDWHO\��)2,$¶V�HIILFDF\�DV a tool for transparency has waned considerably in the years since its 
passage. Under-resourced FOIA processing units, excessive delays, liberal use of exemptions and 
redactions, unclear guidance, and limited responsiveness by certain federal agencies have collectively 
XQGHUPLQHG�)2,$¶V�SURPLVH�RI�WKH�WLPHO\�DFFHVV�WR�JRYHUQPHQW�UHFRUGV�QHFHVVDU\�WR�HQVXUH�DQ�
informed citizenry. The FOIA Improvement Act of 2016 addressed several of these challenges, 
including by establishing a presumption of disclosure.2 SL[�\HDUV�DIWHU�WKH�ODZ¶V�SDVVDJH��KRZHYHU��WKH�
need for additional reform remains clear.  
 
As Congress re-examines FOIA and considers amending the law to ensure that the American people are 
able to gain access to the records to which they are entitled, we offer our experience and expertise in 
furthering the goals of the act.  
 
 
 
 

 
1 Freedom of Information Act (FOIA), 5 U.S.C. § 552. 
2 S.337 - FOIA Improvement Act of 2016, 114th Congress (2015-2016). 
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From our experience requesting records under FOIA, American Oversight has identified multiple areas 
where Congress could consider acting to ensure complete and timely access to agency records and thus 
increased transparency regarding government operations:  
 

1. Require adequate resources for responding to FOIA requests. 
 

Many of the problems with modern FOIA backlogs are a question of supply and demand: There 
are too many requests for agencies to satisfy with too few resources. Across the federal 
government, agency responses to FOIA requests are routinely delayed because agencies are 
neglecting to allocate sufficient agency resources to FOIA processing to meet existing or 
predictable FOIA demand. This systemic neglect has resulted in growing backlogs and 
increasingly delayed responses to FOIA requests. Delays prevent timely disclosure of records 
UHJDUGLQJ�DJHQF\�RSHUDWLRQV�DQG�WKHUHE\�IUXVWUDWH�)2,$¶V�SXUSRVH�RI�SURYLGLQJ�DFcountability 
for government actions and facilitating democratic participation by ensuring an informed 
citizenry. 
 
The statute requires that agencies respond to requests within 20 working days, but in practice, the 
deadline is meaningless.3 Agencies rarely come close to meeting the statutorily mandated 
deadline, and many do not produce the requested documents for years²often only after being 
sued to comply²preventing the American people from getting information about matters of 
public concern in a timely manner.  
 
Agency budgets reflect their priorities; FOIA has not been one of them. Accordingly, Congress 
may wish to consider requiring agencies to substantially increase the portion of their budgets 
allocated to processing FOIA requests whenever they process fewer requests in a fiscal year than 
WKH\�UHFHLYHG��,I�DQ�DGHTXDWH�SURSRUWLRQ�RI�DJHQF\�VSHQGLQJ��RU�DJHQFLHV¶�IXOO-time equivalent 
employees, are not committed to meeting their obligation to provide timely access to records 
under FOIA, budgetary consequences may improve compliance. 

 
&RQJUHVV�PD\�ZLVK�WR�FRQVLGHU�LQFOXGLQJ�PDQGDWRU\�VSHQGLQJ�WULJJHUV�ZKHQ�DQ�DJHQF\¶V�
backlog of unprocessed requests exceeds the number of requests it receives in a typical fiscal 
year, because such a situation indicates systematic processing delays that would prevent the 
agency from releasing documents in a reasonably timely manner.  
 

2. Prevent indefinite delays caused by so-FDOOHG�³FRQVXOWV�´ 
 

Agency FOIA regulations often provide that before producing records in response to a request, 
DQ�DJHQF\�RU�FRPSRQHQW�ZLOO�³FRQVXOW´�ZLWK�RWKHU�FRPSRQHQWV�RU�DJHQFLHV�WKDW�PD\�KDYH�
equities in the documents.  
 
 
 

 
3 )UHHGRP�RI�,QIRUPDWLRQ�$FW��)2,$�����8�6�&��������D�����$��L���³(DFK�DJHQF\��XSRQ�DQ\�UHTXHVW�IRU�UHFRUGV�PDGH�
under paragraph (1), (2), or (3) of this subsection, shall [. . .] determine within 20 days (excepting Saturdays, Sundays, 
and legal public holidays) after the receipt of any such request whether to comply with such request and shall 
LPPHGLDWHO\�QRWLI\�WKH�SHUVRQ>�@´ 
 



 

3 

 
There is no statutory time limit for the length of these consultations, leading frequently to 
extended delays that often push the production of records past the timeframe in which they are 
relevant and raising concerns that such delays could be used to strategically conceal sensitive but 
nonexempt records.   
 
Likewise, the practice of referring FOIA requests or documents to other agencies after months or 
even years of processing by the original agency serves as a loophole for compliance that is 
difficult for requesters to combat in court or through direct advocacy. When agencies can point 
fingers at each other to avoid complying with FOIA requests in a timely manner, agencies escape 
DFFRXQWDELOLW\��,Q�OLJKW�RI�WKH�)2,$¶V�VWDWXWRU\�GHDGOLQHV��WKH�EODFN�KROH�RI�LQWHUDJHQF\�
consultation²which is generally not covered by those deadlines²is a significant source of delay 
that is squarely at odds with the purpose of FOIA. 
 
Because such consultations occur only after the agency that received the request has done its 
search, has identified the record as responsive, and has completed its own processing, there is no 
justification for other components or agencies to require an extended period of time to respond.  
 
Congress may wish to consider providing by statute that any agency or component that fails to 
respond to a request for consultation within 20 working days is presumed to consent to release of 
the records. Congress could consider granting agency heads authority to extend that review 
period for an additional 90 calendar days, under appropriate circumstances as identified by the 
statutes. 
 

3. ([SOLFLWO\�EURDGHQ�WKH�UHTXLUHPHQW�WKDW�UHTXHVWV�EH�³UHDVRQDEO\�GHVFULEHG´�WR�DOLJQ�ZLWK�
the legislative purpose of FOIA.  
 

$JHQFLHV�URXWLQHO\�DEXVH�WKH�UHTXLUHPHQW�XQGHU�)2,$�WKDW�UHTXHVWV�EH�³UHDVRQDEO\�GHVFULEHG�´4 
Some agencies marshal this provision to reject FOIA requests seeking readily identifiable 
records, such as emails between two individuals over a specified date range, when the requested 
records are not further limited to a specific topic or by specific key words. Neither the FOIA 
statute, its implementing regulations, nor case law require requests to be so limited. Instead, 
agencies are obligated to process FOIA requests so long as a professional employee of the 
agency can understand what records are sought and can locate them with a reasonable amount of 
effort. This is the case with requests for email that can be readily identified using basic search 
criteria in any modern email program. When agencies demand specificity beyond what the law 
actually requires, it frustrates transparency and violates FOIA. 

 
Accordingly, Congress may wish to consider amending Section 552(a)(3) to make express that a 
UHFRUG�LV�³UHDVRQDEO\�GHVFULEHG�´�ZKHQ�D�SURIHVVLRQDO�HPSOR\HH�RI�WKH�DJHQF\�FDQ�XQGHUVWDQG�
what record is sought and can locate the record, and specifying explicitly that for a request to be 
³UHDVRQDEO\�GHVFULEHG�´�D�UHTXHVWHU�QHHG�QRW�OLPLW�WKHLU�UHTXHVW�WR�VSHFLILF�VXEMHFW�PDWWHUV��WRSLFV��
key terms, or specific custodians. 
 
 
 
 

 
4 Freedom of Information Act (FOIA), 5 U.S.C. § 552(a)(3)(A). 
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4. Ensure systematic preservation and searches of text messages and other fleeting 
communications systems. 
 
Recent years have provided clear indications that agency officials, including very senior 
officials, are using text messages and similar communication applications as a substitute for 
email. In response to FOIA requests, American Oversight has received emails that reference 
related text messages²text messages that were not produced. In other cases, agencies have 
released text messages that show the type of formal communication that would be expected over 
email, sometimes with attached documents. Some agencies have responded that they are unable 
to search texts because they do not have access to the relevant device or because the relevant 
custodians have left the agency. Others have disclaimed any obligation to search for these 
records altogether. 
 
Most agencies do not have efficient or systematic methods of preserving or searching these 
records. Some officials may even be communicating via these methods in order to avoid creating 
records readily identified in response to FOIA or congressional requests. Congress may wish to 
consider, at least for the records of senior officials, requiring agencies to create and maintain 
electronically searchable systems for uploading or automatically capturing and preserving text 
messages and similar records on applications such as Signal, Slack, WhatsApp, Lync, or other 
text or instant-message platforms, so that these forms of communication cannot be used as a 
loophole to avoid transparency. 
 
We believe it would be useful for any new information technology in this space to offer 
searchability by date range, key term, and sender/recipient, to allow for records officers to 
respond to FOIA requests effectively and efficiently. 

 
5. Restore the competitive harm standard for Exemption 4 commercial information.  

 

For many decades, federal courts required that for commercial information to be considered 
³FRQILGHQWLDO´�DQG�VKLHOGHG�IURP�GLVFORVXUH�XQGHU�([HPSWLRQ����WKDW�GLVFORVXUH�PXVW�FDXVH�
³VXEVWDQWLDO�FRPSHWLWLYH�KDUP�´�%XW�LQ�������WKH�6XSUHPH�&RXUW�VWUXFN�GRZQ�WKLV�GHFDGHV-old 
standard, and did not erect a firm rule in its place. As a result, some agencies quickly began to 
redact and withhold significantly more information under this exemption, and the exemption 
may now be so wide it could include lobbying and influence-seeking communications of public 
import, rather than the type of proprietary, commercial and financial information it was intended 
WR�SURWHFW��&RQJUHVV�PD\�ZLVK�WR�FRQVLGHU�DPHQGLQJ�)2,$�WR�FOHDUO\�UHLQVWDWH�WKH�³VXEVWDQWLDO�
FRPSHWLWLYH�KDUP´�VWDQGDUG�IRU�ZLWKKROGLQJ�LQIRUPDWLRQ�XQGer Exemption 4. This reform already 
has bipartisan support in the Senate. 
 

6. Ensure responsive records are preserved.  
 
As it currently stands, FOIA itself does not create a clear, independent obligation for an agency 
to preserve the records potentially responsive to requests it receives. The Federal Records Act is 
a distinct statutory scheme that requires agencies to create plans to preserve specific types of 
records, but not all agency records that might be responsive to FOIA requests have to be 
preserved under the FRA.  
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And in practice, it is very difficult for a FOIA requester to sue an agency to rectify an FRA 
violation. In our experience, the lack of clear preservation requirements under FOIA can create 
challenges in connection with everyday, routine FOIA processing²and those challenges only 
increase at times of transition, such as when an agency head leaves the government or during the 
transition process after a presidential election.  
 
Congress may wish to consider amending FOIA to require agencies to take reasonable steps to 
ensure such records are preserved until a response is issued, such as by suspending the deletion 
of such records and sending preservation notices to easily identifiable custodians of the records. 
Some agencies (such as the State Department) already take such steps, demonstrating that these 
requirements are feasible and not overly burdensome.  
 

7. 6XEMHFW�JRYHUQPHQW�FRQWUDFWRUV¶�UHFRUGV�WR�)2,$�ZKHQ�WKH\�FDUU\�RXW�LPSRUWDQW�SXEOLF�
functions. 
 
The records of government contractors carrying out public functions are generally not considered 
agency records subject to FOIA. This creates a harmful lack of transparency on certain vital 
matters, particularly by preventing the disclosure of records from privately run immigration 
detention centers. The companies that run detention centers have enormous power over their 
detainees and have, in recent years, been consistently accused of abuse and inhumane conditions. 
1XPHURXV�LQGLYLGXDOV�KDYH�GLHG�LQ�WKHVH�FRPSDQLHV¶�FXVWRG\��EXW�WKHLU�UHFRUGV�DUH�VWill shielded 
from public scrutiny. Congress may wish to consider taking steps to ensure that the records of 
these detention centers, and other similarly empowered contractors, are subject to release under 
FOIA. 
 

8. Require agencies to post information about FOIA processing to facilitate requests.  
 

,URQLFDOO\��GHVSLWH�)2,$¶V�FRUH�SXUSRVH�RI�HQVXULQJ�LQFUHDVHG�JRYHUQPHQW�WUDQVSDUHQF\��
DJHQFLHV¶�SURFHVVHV�IRU�UHVSRQGLQJ�WR�UHTXHVWV�LV�RIWHQ�D�EODFN�ER[��3URYLGLQJ�WKH�SXEOLF�ZLWK�
better information about how their requests will be processed will not only enable them to make 
better requests in the first place, but it will also increase trust and encourage cooperation between 
agencies and requesters.  
 
Congress may therefore consider requiring agencies to publicly disclose information regarding 
)2,$�SURFHVVLQJ�WR�KHOS�LPSURYH�UHTXHVWHUV¶�DELOLW\�WR�VHHN�UHFRUGV��LQFOXGLQJ� 

a. Complexity tracking. If the agency has a tracking system based on complexity or other 
factors, it would aid requesters if such a system were clearly articulated and publicly 
available.  

b. Software/platforms. It would aid requesters for agencies to disclose what types of 
software or platforms they (or their contractors) use to process FOIA requests. 

c. Search term capacity. It would aid requesters for agencies to describe the kinds of 
searches they are capable of running, including keywords, Boolean operators, proximity 
searches, ability to exclude terms, etc. 
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These changes would go far in improving the ability of requesters to effectively receive documents, 
would clarify the requirements for agency FOIA personnel, and would ultimately result in greater 
transparency for all. We would be happy to discuss any of these suggestions with your staff, and look 
forward to working together to ensure that the next 50 years of FOIA will be as robust and transparent as 
possible.    

 
 
      Sincerely, 
 
 
    

Alissa Ellis  
Strategic Partnerships Director 
American Oversight 
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